STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 805
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision by the Departnent for
Children and Fam |lies, Econom c Services Division, (DCF),
denying his request to purchase a Continuous Positive A rway
Pressure Device (CPAP) under the Vernont Health Access

Program ( VHAP) .

FI NDI NGS OF FACT

1. The petitioner suffers from obstructive sl eep apnea
and applied to DCF for purchase of a Continuous Positive
Airway Pressure Device (CPAP) through the VHAP program
following a prescription witten by his treating physician.

2. The devi ce requested provides a constant |evel of
positive air pressure noninvasively to assist spontaneous
respiratory efforts and suppl enent the volunme of air taken
into the lungs. It also prevents the collapse of the
or ophyaryngeal (upper throat) walls and obstruction of air

fl ow during sl eep.
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3. DCF responded to the petitioner in July 2005 that
it would rent such a device for himfor three nonths in order
to undergo a trial period and woul d purchase the device after
the trial period if his physician certified that it proved to
be beneficial.

4. The petitioner appeal ed that decision insisting
t hat DCF shoul d purchase the device for himinmediately
because (1) the device has al ready been proven useful to him
in an overnight trial at a sleep clinic; (2) it costs nore in
the long run to rent the machine than to buy it; and (3) he
is moving to Baltinore in August of 2005 (to be near a
hospital needed by his child) and needs to take the device
with him He has refused to rent the device in the interim
and is currently not using it.

5. At the hearing, the petitioner provided nedical
evi dence of a diagnosis of “severe obstructive sleep apnea
syndronme” made in April of 2005 based on an over ni ght
pol ysommogr am whi ch showed an “AHI” (an i ndex based upon a
conbi nati on of apneas and hypopneas) of 81 events per hour
and oxygen desaturation persisting at about a 10 percent
| evel, going as low as 12 percent. It was recomended by the
testing physician that the petitioner consider treatnment with

a nasal CPAP. |In June of 2005, the petitioner underwent an
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overnight nonitored trial with the CPAP with a finding that
the AH was reduced to 5.3 per hour through use of the
device. It was recommended that the petitioner “should use
the unit whenever trying to sleep.” The petitioner argues
that this evidence negates any need for a trial rental

peri od.

6. DCF revi ewed t he nedi cal evidence and agai n deni ed
purchase of the machine stating that a three nonth trial is
still required before purchase to ensure that the petitioner
can tolerate the machine. Again, DCF offered to rent the
machi ne for the petitioner and informed himthat it would not
purchase the machine until he had undergone a three-nonth

trial.

ORDER

The decision of DCF is affirned.

REASONS
VHAP covers durabl e nedi cal equi pment, including oxygen
systens such as the CPAP, as set forth in the regulation that
foll ows:
Benefits are provided for the rental or purchase of
dur abl e nedi cal equi pnent. The departnent has the right
to determ ne whether rental or purchase of the equi pnent

is nore cost effective and/ or appropriate. The
departnent al so has the right to recover equi pnment that
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is no longer needed by the enrollee. The equi pnent then
beconmes the property of the departnent.

VHAP 4005B(5) (a)
DCF uses a guideline wwth regard to the rental or
pur chase of a CPAP device which provides, in pertinent part,
as follows:

Thi s device may be appropriate for the individual who:

e Has had a sl eep apnea eval uati on docunenting an
Apnea- Hypopnea I ndex (AH) of > 15 events per hour
OR

e An ANl > 5 and less than 14 events per hour with
docunent ed synptons of excessive daytinme
sl eepi ness, inpaired cognition, nood disorders or
i nsomi a, or docunented hypertension, ischemc
heart di sease or history of stroke AND

e The AH equal s the average nunber of episodes of
apnea and hypopnea per hour, based on a m ni mrum of
2 hours of sleep recorded by pol ysommography AND

e \Wiere apnea is defined as a cessation of airflow
for at | east 10 seconds, and hypopnea is defined as
an abnormal respiratory event lasting 10 seconds
with at [east 30%reduction in thoracoabdom nal
nmovenent or airflow as conpared to baseline, and
with at | east 4% oxygen desaturation. (Revised
coverage, April 2002, Medicare)

The OVHA requires an initial 3 nonth rental for CPAP.
At the end of the trial period, the prescribing provider

will determ ne and docunent whether continued use is
nmedi cally necessary, is efficacious, and the beneficiary
is willing and likely to continue using the equi pnent.

CAUTI ONS: Sone individuals do not tolerate the sensation
of CPAP and are therefore not notivated to use the
device. Consideration should be given to the
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possibility of aspiration of gastric contents when using
the device with an orofacial mask should there be a
failure of the positive pressure device.

Gui del ines for OVHA Coverage
Item Continuous Positive Airway Pressure Device

(Enmphasi s suppl i ed)

DCF is not disagreeing with the petitioner that he has a
condi tion which indicates that the requested device “my be
appropriate” for himunder its guidelines. DCF, pursuant to
t hese sane guidelines, has agreed to place the petitioner on
a three-nonth trial which specifies rental of the device to
be followed by purchase if approved by the petitioner’s
physi cian. The guideline makes it clear that the trial is
not only to determ ne whether the device is beneficial to the
petitioner but also whether he can tolerate using it. It
cannot be found that DCF s reasons for renting this device
are unreasonabl e given the explanation in the guidelines.

Furthernore, the regulation itself makes it clear that
it is DCF' s choice whether to rent or to purchase any nedi cal
device for a beneficiary under the VHAP program based on what
DCF, not the beneficiary, feels is nost cost effective. The
petitioner’s reasons for wanting to own the machi ne are
purely personal, nanely his decision to nove to anot her

state. However, that personal need does not require DCF to
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skip the trial and buy a nmachine which he can take with him
to a new state. As DCF s decision not to purchase the CPAP
is consistent with its regulations, the Board is bound to
uphold the decision. 3 V.S. A 8§ 3091(d), Fair Hearing Rule
17.
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